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Guidelines for Determining if There Was Just Cause for Discipline

A basic principle underlying most disciplinary procedures is that management must
have "just cause" for imposing the discipline. This standard often is written into union
contracts or read into them by arbitrators.

While the definition of “just cause” necessarily varies from case to case, one arbitrator
has listed these tests for determining whether an employer had just cause for
disciplining an employee:

1. Was the employee adequately warned of the consequences of his/her conduct?

The warning may be given orally or in writing. An exception may be made for certain
conduct, such as insubordination, coming to work drunk, drinking on the job, or stealing
company property, which is so serious that the employee is expected to know it will be
punishable.

2. Was the employer’s rule or order reasonably related to efficient and safe operations?

3. Did management ihvestigate before administering the discipline? The investigation
normally should be made before there is a decision to discipline.

4. Was the investigation fair and objective?

5. Did the investigation produce substantial evidence or proof of guilt? -

6. Were the rules, orders, and penalties applied evenhandedly and without
discrimination? If enforcement has been lax in the past, management can't suddenly
reverse its course and begin to crack down without first warning employees of its intent.
7. Was the penalty reasonably related to the seriousness of the offense and the past

record? If employee A's past record is significantly better than that of employee B, the
employer may properly give A a lighter punishment than B for the same offense.




THE IMPORTANCE OF THE GRIEVANCE PROCEDURE

Collective bargaining is the process by
which the workers in a given plant or
office seek, by use of their collective
strength, (1) to protect the gains already
made- by enforcing the contract
provisions, and (2) to constantly
improve their contract provisions
through negotiations with their
respective managements.
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This subject matier is directed toward the '

end of stressing the importance of knowing and properly evaluating all of the
facts surrounding any grievance or dispute involving the union and
management in your particular plant or office. When we realize that under any
contract, any issue that may arise might in the end be the subject of an
arbitrator's decision - or the-reason for the calling of a strike - we then
understand the importance of getting started on the right foot when attempting
to bargain on any issue with management.

The grievance machinery in an IUE contract offers a
rational and reasonable approach to the solutions of
the daily problems that confront our members in
plants and offices throughout the United States.

Of course, there are times when reasoning fails and
strikes occur. Speedups, health and safety hazards,
and adverse working conditions are exceptional

threats to the job security and human dignity of our
members, and demand exceptional measures to re-
solve them.

But for every action committed against our mem-
bers by managerial decisions, the grievance
machinery, applied in hundreds of plants and
office locations on a continuing, daily basis, is a
vital factor in assuring equitable treatment for our
members, and justice on the job.
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"guide,” you will soon learn to prepare a specific list of similar questions to
apply to any and all kinds of complaint/grievance-oriented situations.

THE STEWARD AS A NEGOTIATOR

What You Do What You Need to Know:

1. Settle Grievances 1. Proper Grievance Handling
2. Eliminate Phony Grievances 2. How to Analyze a Grievance
3. Enforce the Contract 3. Meaning of Contract Clauses
4. Check Working Conditions 4. Health and Safety Hazards
5. Enforce labor Legislation 5. Federal and State Labor Laws
6. Keep Written Records 6. All Decisions Reached
Y IT

1. Check all available facts before taking an issue to management.
2. Prepare your case so that it is clear, complete and to the point
3. Be careful to observe all contract requirements on griévance handling.
4. In dealing with your supervisor, be business-like, polite and firm. :
a. Don't bully or threaten. | ;
b. Treat the other person with respect, and demand that you be treated

in the same manner.

5. Follow through all the way to final settlement. |




1. Asking the right questions

Go through the S W’s

*Who

+*What

*Where

*When

*Why

. What is the alleged violation?
-contract provision
scompany rule or pohey
*past practice
*state or federal law _

| -fan' treatment nghts of workers -

. Was there a farr procedure‘? s _ _
-dad the company « do a fa1r mvesnganon pnor to issuing dlselplme"_ _
~+did the company mvesnganon turn up any substannal proof of
wrongdomg'7 o '

4. Was the rule, pohcy or standard reasonable‘? o

ewas it clear and known to the gnevant‘?

ewas it related to the safety and efﬁcwncy of operanons"
-was 1t apphed fa1r1y and consxstently" '

._-Was the gnevant aware of the alleged v1olatlon‘? "" _

- «did the’ employee understand the consequences of action or
macnon" ' R '
-was the employee wamed in advance"

6. 'Was progressive d1sc1p11ne apphed"
S ewas this a first offense? .
+how serious was the offense?
«did the disoipline- f‘ﬁt” the alleged crime?
. Can management meet it’s burden of proof? -
is there clear and convincing evidence?
+is the evidence firsthand or hearsay?
sare there witnesses? -
«is the evidence measurable?




Representing Members at Investigatory
Interviews

{For reference only 2023)

Under the Weingarten labor law doctrine, bargaining unit
members have a right to request union representation when
called in for questioning about matters that could lead to
discipline. As a steward or other representative, you have
important rights of your own.

STEWARD’S RIGHTS

* On arrival, you can ask for a description of the matter being
investigated. The employer must comply. If the employer
ignores your request, you can instruct the employee not to
answer questions.

* After learning the reason for the interview, you can ask for a
private meeting or “caucus” with the employee. The employer
must allow adequate time and privacy. During the caucus you

should find out what happened and give the employee advice

on how to handle the interview.

* During the interview, you can give the employee further
advice on answering questions and can object if questions are
harassing or confusing. But you cannot force the employer to
bargain over what questions to ask.

* At the end of the interview, you can bring up mitigating and

extenuating circumstances. These might include the employee’s




_ u remedy won't r:.réate a hardsh;p

o blhty that' there’ ‘may, be more g
o t.han one soluuon to the problem.

= _-ﬁthenextlevel but._you‘draﬂlar
resotve:there Occasxonaleudm

for management andm_fact may be. N '_:

ﬁ- LeaveYOu:selfopentomepossx-.._*"_'._':_ o T e e e e T
| “just want to learn enough to handle the office vending machines." |




36 RERSONS TO THANK A UNION

Did you know that Iahor unions made the following 36 things possible?

insurance

1 Weekends without work 19 Laws ending sweatshops in the U.S.
0] All breaks at work, including 20 Age Discrimination in Employment Act
: your lunch breaks of 1967 (ADEA)
3 Paid vacation 21 Wrongful termination laws
4  Sick leave 22 Whistleblower protection laws
Family & Medical Leave Act Employee Polygraph Protection Act
] (FMILA) : 23 (prohibits employers from using lie
detector tests)
6  8-hour work day 24 Americans With Disabilities Act (ADA)
T Social Security 25 Compensation increases (i.e., raises)
8  Minimum wage _26 Sexual harassment laws
9 Civil Rights Act/Title VIi - 27 Veteran's Employment and Training
prohibits discrimination Services (VETS)
10 overtime pay 28 Holiday pay
11 Occupational Safety & Health 29 Embloyer dental, life, and vision
Act (OSHA) insurance
12 Laws ending child labor 30 Workers’ compensation
13 40-hour work week 31 Pregnancy and parental leave
14 Privacy rights 32 Military leave
15 Unemployment insurance 33 Theright to strike
16 Pensions 34 Public education for children
Workplace safety standards Equal Pay Acts of 1963 & 2011 -
17 and regulations 35 employers must pay men and women
equally for the same work
18 Employer-provided health care 36 Collective bargaining rights for

employees

Source: htip:! /www.unionplus.erg/about/labor-unions/ 36-reasons- thank-unio
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THE SEVEN TESTS FOR JUST CAUSE
The Notes

Question 1.

Note 1: Said forewarnmg or foreknowledge may properly have been given
orally by management or in writing through the medium of typed or printed
sheets or books of shop rules and of penalties for violation thereof.

Note 2: There must have been actual oral or written communication of the
" rules and penalties to the employee.

Note 3: A finding of lack of such communication does not in all cases require a
“no” answer to Question No. 1. This is because certain offenses such as
insubordination, coming to work intoxicated, drinking intoxicating beverages on
the job, or theft of the property of the company or of fellow employees are so
serious that any employee in the industrial society may properly be expected to
know already that such conduct is offensive and heavily punishable.

Note 4: Absent any contractual prohibition or resiriction, the company has the
right unilaterally to promulgate reasonable rules and give reasonable orders; and
same need not have been negotiated with the union.

Question 2.

Note1: If an employee believes that said rule or order is unreasonable, he must
nevertheless obey same (in which case he may file a grievance thereover) unless
he sincerely feels that to obey the rule or order would seriously and immediately
jeopardize his personal safety and/or integrity. Given a firm finding to the latter
effect, the employee may properly be said to have had justification for his
disobedience.

Question 3. -

Note 1: This is the employee’s “day in court” principle. An employee has the
right to know with reasonable precision the offense with which he is being
charged and to defend his behavior. |

Note 2: The company’s investigation must normally be made before its
disciplinary decision is made. If the company fails to do so, its failure may not
normally be excused on the ground that the employee will get his day in court
through the grievance procedure after the exaction of discipline. By that time
there has usually been too much hardening of positions. In a very real sense the
company is obligated to conduct itself like a trial court.

Note 3: There may of course be circumstances under which management must
react immediately to the employee’s behavior. In such cases the normally proper




action is to suspend the employee pending investigation, with the understanding
that (a) the final disciplinary decision will be made after the investigation and (b)
if the employee is found innocent after the investigation, he will be restored to
his job with full pay for time lost.

Note 4 The company’s invesﬁgation should include an inquiry into possible
justification for the employee’s alleged rule violation.

Question 4.

Note 1: At said investigation, the management official may be both
“prosecutor” and “judge,” but he may not also be a witness against the
employee.

Note 2: Itis essential for some higher, detached management official to assume
and conscientiously perform the judicial role, giving the commonly accepted
meaning to that term in his attitude and conduct.

Note 3: In some disputes between an employee and a management person
there are not witnesses to an incident other than the two immediate participants.
In such cases it is particularly important that the management “judge” question
the management participant rigorously and thoroughly, just as an actual third
party would.

Question 5.
Note 1: It is not required that the evidence be conclusive or “beyond all
reasonable doubt.” But the evidence must be truly substantial and not flimsy.

Note 2: The management “judge” should actively search out witnesses and
evidence, not just passively take what participants or “volunteer” witnesses tell
him.

Note 3: When the testimony of opposing witnesses at the arbitration hearing is
irreconcilably in conflict, an arbitrator seldom has any means for resolving the
contradictions. His task is then to determine whether the management “judge”
originally had reasonable grounds for believing the evidence presented to him by
his own people.

1

Question 6.
Note 1: A “no” answer to this question requires a finding of discrimination
and warrants negation or modification of the discipline imposed.

Note 2: If the company has been lax in enforcing its rules and orders and
decides henceforth to apply them rigorously, the company may avoid a finding




of discrimination by telling all employees beforehand of its intent to enforce
hereafter all rules as written.

Question 7.

Note 1: A trivial proven offense does not merit harsh discipline unless the
employee has properly been found guilty of the same or other offenses a number
of times in the past. (There is no rule as to what number of previous offenses
constitutes a “good,” a “fair,” or a “bad” record. Reasonable judgment thereon
must be used.)

Note 2: An employee’s record of previous offenses may never be used to
discover whether he was guilty of the immediate or latest one. The only proper
use of his record is to help determine the severity of discipline once he has
properly been found guilty of the immediate offense.

Note 3: Given the same proven offense for two or more employees, their
respective records provide the only proper basis for “discriminating among them
in the administration of discipline for said offense. Thus, if employee A’s record
is significantly better than those of employees B, C, and D, the company may
properly give a lighter punishment than it gives the others for the same offense;
and this does not constitute true discrimination.

Note 4. Suppose that the record of the arbitration hearing establishes firm
“Yes” answers to all the first six questlons Suppose further that the proven
_ offense of the accused employee was a serious one, such as drunkenness on the
job; but the employee’s record had been previously unblemished over a long,
continuous period of employment with the company. Should the company be
held arbitrary and unreasonable if it decided to discharge such an employee? The
answer depends on all the circumstances. But, as one of the country’s oldest
arbitration agencies, the National Railroad Adjustment Board, has pointed out
repeatedly in innumerable decisions on discharge cases, leniency is the
prerogative of the employer rather than of the arbitrator, and the later is not
supposed to substitute his judgment in this area for that of the company unless
there is compelling evidence that the company abused its discretion. This is the
rule, even though an arbitrator, if he had been the original “trial judge,” might
have imposed a lesser penalty. Actually the arbitrator may be said in an
important sense to act as an appellate tribunal whose function is to discover
whether the decision of the trial tribunal (the employer) was within the bounds
of reasonableness above set forth. - In general, the penalty of dismissal for a
really serious first offense does not in itself warrant a finding of company
unreasonableness.

From the Decision of Arbitrator Carroll R. Daugherty
in Enterprise Wire Co. and Enterprise Independent Union
March 28, 1966 - 46 LA 359 Form E40




